STATE OF SOUTH DAKOTA

IN CIRCUIT COURT
COUNTY OF HUGHES

SIXTH JUDICIAL CIRCUIT

SOUTH DAKOTA PUBLIC UTILITIES

COMMISSION, an agency of the State of South

CIV_ o5 —H 35
Dakota,

Plaintiff,
Vs.

COMPLAINT
LES SUMPTION and MATT SWEARINGEN
d/b/a S&S Communications and S&S
COMMUNICATIONS, a South Dakota general
partnership, :

Defendants.
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1. Plaintiff, South Dakota Public Utilities Commission ("Plaintiff" or "Commission™),
is an agency of the state of South Dakota created by SDCL 49-1-8. The South Dakota Attorney
General, through its Assistant Attorney General assigned to the Commission, institutes this action
at the request of the Commission pursuant to SDCL 1-11-1 and 49-1-14.

2. This action is brought to obtain enforcement, in the form of a monetary judgment,
of fines levied against Defendants by the Commission pursuant to SDCL 49-31-38.

3. Defendants Les Sumption and Matt Swearingen are residents of Brown County,
South Dakota, and are, and were during the entirety of the period covering the events described
herein, the owners and principals of a for-profit business known as S&S Communications. "S&S
Communications" is a registered fictitious name for Les Sumption and Matt Swea;ringen in Brown

County, South Dakota.

4. Defendant S&S Communications ("S&S") is a South Dakota partnership pursuant



to SDCL 48-7A-202. Currently and at all times during the events herein, S&S maintained its
principal pléce of business in Aberdeen, Brown County, South Dakota. Defendants Les Sumption
and Matt Swearingen are, and were during the entirety of the period covering the events described
herein, partners in S&S. To the best knowledge and belief of the Commission, Les Sumption and
Matt Swearingen were and are the only partners in S&S.

5. Throughout the period of the events that gave rise to the fines for which the
Commission seeks enforcement, S&S was a "telecommunications company"” within the meaning
of SDCL 49-3 17-1(28)1 Thréugh S&Sr (r'Zoﬁurn’anicrartions;, Defendants sold and prdvidéd pre-paid
interexchange telecommunications services to hundreds of customers within the state of South
Dakota over a period of several years.

6. On December 21, 2000, the Commission issued an Order Granting Certificate of
Authority to S&S Communications in Docket TCO00-114 (attached as Exhibit A). Sé&S had been
-providing pre-paid telecommunications services pursuant to long-term contracts for a period of
years prior to receiving a certificate of authority in violation of SDCL 49-31-3. In large measure
because of its dependance on long-term, high-dollar pre-paid contracts, the Commission granted
the certificate of authority to S&S subject to strict conditions, iﬁcluding the condition that S&S
maintain one-hundred percent bond coverage for the unearned portion of pre-paid contract
amounts.

7. On March 20, 2003, the Commission in Docket TC02-166 issued an Order
Granting Amended Certificate of Authority which prohibited S&S from offering pre-paid phone
services or from accepting deposits or pre-payments from customers (attached as Exhibit B). This

order was issued pursuant to a stipulation betweén Commission staff and S&S as a result of the

parties mutual recognition of the fact that S&S was in material breach of the condition that it



maintain one hundred percent bond coverage of the unearned portion of customer pre-payments.
8. On or about June 3, 2003, S&S ceased providing phone service to its customers,
almost all of whom had pre—baid for their service. At this time, S&S had over 650 customers in
South Dakota who had over $2,000,000 in pre-payments remaining on account with S&S. These
customers were located throughout South Dakota, including many in Hughes County.

9. On August 28, 2003, following a two day hearing conducted on June 30 and July
2, 2003, the Commission issued its Findings of Fact, Conclusions of Law and Notice of Entry
of Order in Docket TC02-166 (the "Revocation Order" attached as Exhibit C). In this decision,
the Commission revoked S&S's certificate of authority and levied civil fines against S&S pursuant
to SDCL 49-31-38 totalling $13,400 for numerous violations of Commission orders and statutes.
The specific violations and fine amounts are set forth in Conclusions of Law 6 and 7 of the
Revocation Order.

10.  Defendants did not appeal the Revocation Order.

11.  Defendants have neither paid aﬁy of the $13,400 in fines levied under SDCL. 49-31-
38 in the Revocation Order nor given any indication to the Commission that they intend to pay
the fines.

12. The proceedings relating to each of the orders issued by the Commission set forth
in Exhibits A, B and C hereto were held in Hughes County, the civil fine assessments by the
Commission against S&S occurred in Hughes County and customers who were damaged by S&S's
failure to provide pre-paid telephone services were located throughout South Dakota, including
in Hughes County. Hughes County is a proper venue for this action pursuant 'to SDCL 15-5-2.

13. ° Defendants are jointly and severally liable to the Commission for the total amount

of the fine under SDCL 48-7A-306 and/or other applicable law.



DIRECT LEVY AGAINST PARTNERS ASSETS
14. At the time the Revocation Ordér was issued, S&S had been operating at a loss on
an accrual basis for a lengthy period of time, was insolvent and owed its creditors, including the
purchasers of pre-paid telephone services, millions of dollars which it was unable to repay.

15. On information and belief, to finance its operations, S&S had taken out loans from
Aberdeen Finance Corporation ("AFC") that totalled in excess of the liquidation value of S&S's
total assets. These loans were secured by perfected security interests in all of S&S's assets. AFC
has declared the S&S loans in default and S&S has entered into a voluntary surrender agreement
with AFC that will permit AFC or AFC's creditors to liquidate S&S's assets. Following
completion of this liquidation, S&S will have no assets available to satisfy the fines levied against
it by the Commission.

16.  On information and belief, S&S's partnership assets subject to execution are
insufficient to satisfy a judgment in the amount $13,400 and the Commission should be entitled
to relief under SDCL 48-7A-307(4) on that basis and be permitted to levy execution against the
personal assets of Defendants Les Sumption and Matt Swearingen without having to first levy
execution against the partnership's assets.

17.  Based on S&S's conduct toward its customers and the Commission for which the
fines were assessed, the grant of permission to levy execution of any monetary judgment awarded
by the Court against Les Sumption and Matt Swearingen personally without having to first exhaust

levying against partnership assets is an appropriate exercise of the Court's equitable powers under

SDCL 48-7A-307(4).



WHEREFORE, Plaintiff demands judgment against Defendants, jointly and severally, as
follows:

1. For a monetary judgment in the amount of $13,400.00 plus Plaintiff's costs,
disbursements and statutory interest to the extent allowed by law.

2. For an order pursuant to SDCL 48-7A-307(4) granting permission to the
Commission to levy execution on the judgment against Les Sumption’s and Matt Swearingen's
personal assets.

3. For such other and further relief as the Court may deem just and proper.

Dated this (,2 day of July, 2005.

&%\(

T Smlth
istant Attorney General
South Dakota Public Utilities Commission
500 East Capitol Avenue
Pierre, SD 57501
ph. (605) 773-3201
fax (605) 773-3809

Attorney for Plaintiff, South Dakota Public
Utilities Commission



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF

) 'ORDER GRANTING
S&S COMMUNICATIONS/ALTERNA-CELL ) CERTIFICATE OF
FOR A CERTIFICATE OF AUTHORITY TO ) AUTHORITY
PROVIDE INTEREXCHANGE ) .
TELECOMMUNICATIONS SERVICES IN ) TC00-114
SOUTH DAKOTA ) :

On July 21, 2000, the Public Utilities Commission (Commission), in accordance with SDCL

49-31-3 and ARSD 20:10:24:02, received an application for a certifi cate of authority from S&S
Communications/Alterna-Cell (S&S).

The applicant intends to offer interstate and intrastate long distance, voice mail services, 800

number services and calling card services. A proposed tariff was filed by S&S. The Commiésion
has classified long distance service as fully competitive.

On July 27, 2000, the Commission electronically transmitted notice of the filing and the
intervention deadline of August 11, 2000, to interested individuals and entities. No petitions to
-~ intervene or.comments were filed and at its December 12, 2000, meeting, the Commission

considered S&8's request for a certificate of authority. Commission Staff recommended granting
a certificate of authority, subject to the following:

1. . a contmuous $50,000 (at a minimum) surety bond; and

2. S&S reporting to the Commission the current level of prepaid customers and
updating its bond every six months to provide 100% coverage of the prepaid
amounts not covered under the collateral agreement.

The Commission finds that it has jurisdiction over this matter pursuant to SDCL Chapter 49-
31, specifically 49-31-3 and ARSD.20:10:24:02 and 20:10:24:03. The Commission finds that S&5
has met the legal requirements established for the granting of a certificate of authority. S&S has,
in accordance with SDCL 49-31-3, demonstrated sufficient technical, financial and managerial
capabilities to offer telecommunications services in South Dakota. The Commission approves S&S'
application for a certificate of authority, subject to the following:

1. Aberdeen Finance Corporation (AFC) and S&S sending a letter to all of S&S'
jong distance customers for which AFC holds financing agreements,
_informing them of the collateral agreement referenced below;

2. a continuous $50,000 (at a minimum) surety bond; and

3. S&S reporting to the Commission the current level of prepaid customers and
updating its bond every six months to provide 100% coverage of the prepaid
amounts not covered under the. collateral agreement. The collateral
agreement between S&S and AFC dated December 8, 2000, attached hereto
as Exhibit 1, is.incorporated herein by reference as though here fully set forth.

EXHIBIT A



As the Commission's final decision in this matter; it is therefore

ORDERED, that S&S' application for a certificate of authority is hereby granted, subject to
the following: .

1. ‘Aberdeen Finance Corporation (AFC) and S&S sending a letter to all of S&S'
long distance customers for which AFC holds financing agreements,
informing them of the collateral agreement referenced below;

2. a continuous $50,000 (at a minimum) surety bond; and

3. S&S reporting to the Commission the current level of prepaid. customers and
updating its bond every six. months to provide 100% coverage of the prepaid
amounts not covered under the collateral agreement. The collateral
agreement between S&S and AFC dated December 8, 2000, attached hereto

as Exhibit 1, is incorporated herein by reference as though here fully set forth.
It is .

FURTHER ORDERED, that S&S shall file informational coples of tariff changes wlth the
Commission as the changes occur.

Dated at Pierre, South Dakota, this Q'Z[ 'Ojday of December, 2000.

CERTIFICATE OF SERVICE

BY ORDER OF THE COMMISSION:

The undersigned hereby certifies that’ this
document has been served today upon @l parties of
record in this docket, as listed on the docket service /
list, by first class mail, in properly addressed

envelopes, with charges prepaid thereon. S‘A. BURG/ Ché17man

b b
/%/;%?/M %ﬁm

PAM NELSON) Comrissiofier

Date;

(OFFICIAL SEAL)

C

LASKA SCHOENFELBER, Commiésioner



GEO. M. mcH
President -
TIMRICH

Vice President

;45%%@6@ ‘?e:wéme (Corporation

Independent
’ ! lnsurance
Aberdeen Insurance Agency At
18 THIRD AVENUES.E. P, O. BOX 59
ABERDEEN, SOUTH DAKOTA 57402-0059

PHONE 605/225-8050 WATS 1-800-287-8051 FAX 605/229-4982

MARK A. KRAGE
Loan Officer

KATHLEEN GETTY
Agency Manager

RECEIVED
DEC 11 2000

SOUTH DAKOTA PUBL .
- UTILITIES COMBAL IS8l OSE%

December 8, 2000

Mr. Keith Senger

South Dakota Public Utilities Commission
State Capitol Building

500 E. Capitol Avenue

Pierre, SD 57501-5070

Re: 8&S Communications

Dear Mr. Senger:

This letter is to confirm the agreement between S&S
Communications and the Aberdeen Finance Corporation concerning
the treatment of prepaid customers of S&S. TIn connection
with addressing issues raised by you in connection with S&S's
application to the South Dakota PUC, 5&3 obtained professional
appraisals‘of its wireless system assets, including numberous
wireless licemnses, which it has offered to provide as collateral
to the Aberdeen Finance Corporation. The amount of collateral
S&S will be providing to the Aberdeen Finance Corporation has
an estimated market value in excess of $2.5 million. In exchange,
the Aberdeen Finance Corporation has agreed that in the event of
a default by S&S of-fts contractual obligatiom to provide long
distance service to S&S's prepaid customers, the Aberdeen
Finance Corporation will loek to this collateral and to
individual guaranties, -and not to customers for whom it holds
financing agreements. This agreement would not in any way
relieve 85&5's customers from paying for services they receive
from S&S or otherwise affect their obligations to the Aberdeen
Finance Corporation under their financing agreements with us.

The approximate amount of finance contracts: currently held by
the Aberdeen Finance Corporation for S&S customers if $603,000.

Yours truly,

ABERDEEN FINANCE CORPORATION

ayy) ,/

Tim G. Rich
Vlce Pre51dent

By

TGR/rm



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF ) ORDER GRANTING
S&S COMMUNICATIONS/ALTERNA-CELL

) - AMENDED CERTIFICATE OF
FOR A CERTIFICATE OF AUTHORITY TO ) AUTHORITY
PROVIDE INTEREXCHANGE ) _
TELECOMMUNICATIONS SERVICES IN ) TC02-166
SOUTH DAKOTA )

On July 21, 2000, the Public Utilities Commission (Commission), in accordance with SDCL
49-31-3 and ARSD 20:10:24:02, received an application for a certificate of authority from S&S
Communications/Alterna-Cell (S&S). S&S’ application was docketed as TC00-114.

S&S sought authority to pr'ovide interstate and intrastate long distance, voice mail services,

800 number services and calling card services. A proposed tariff was filed by S&S. The
Commission has classified long distance service as fully competitive.

On July 27, 2000, the Commission electronically transmitted notice of the filing and the
intervention deadline of August 11, 2000, to interested individuals and entities. No petitions to
intervene or comments were filed and at its December-12, 2000, meeting, the Commission approved
S&S' application, subject to conditions. On December 21, 2000, the Commission issued an Order
in Docket TC00-114, granting S&S a certificate of authority, subject to the followmg conditions:

1. Aberdeen Finance Corporation (AFC) and S&S sendmg a leiter to all of S&%'

long distance customers for which AFC holds financing agreements informing
them of the collateral agreement;

2. A continuous $50,000 (at a minimum) surety bond; and

3. S&S reporting to the Commission the current level of prepaid customers ahd

updating its bond every six months to provide 100% coverage of the prepaxd
amounts not covered under the collateral agreement. -

On September 27, 2002, the Commission received a Motion from Staff requesting that the
Commission issue an Order to Show Cause to S&S Communications/Alterna-Cell as to why S&8
should not be found in violation of the Order Granting Certificate of Authority in TC00-114 (Order)
and of the laws of the State of South Dakota, including but not limited to SDCL 49-31-7.1 and ARSD

20:10:01:28, 20:10:06:05 and 20:10:24:05.05. On October 28, 2002, the Commission issued an
Order Granting Motion to Issue Order to Show Cause.

At its regularly scheduled March 18, 2003, meeting, Staff and S&S jointly recommended that
the Commission reconsider the terms and conditions of S&S' certificate of authority and i impose a
new restriction that S&S not offer any prepaid services (including a prepald calling card) or require
or accept deposits or advance payments without prior approval of the Commission.

The Commission finds that it has jurisdiction over this matter pursuant to SDCL Chapter 49-

- 31, spetifically 49-31-3-and ARSD 20:10:24:02 and 20:10:24:03.  The Commission further finds that
'S&S agreed at the meeting to an amendment to its certificate of authority to add a'condition to
restrict S&S from offering any prepaid services to customers in South Dakota or requiring of, or
accepting from, customers in South Dakota deposits or payments in advance of provision of service, .



The Commission accordingly approves and orders that S&S’ certificate of authority onglnally
granted in Docket TC00-114 be amended to add the condition that S&S not offer prepaid services
to, or require or accept deposits or advance payments from, South Dakota customers without prior
approval of the Commission. This condition is.in addition to and not in lieu of all conditions
contained in the original certificate of authority granted in TC00-114. This action and Order by the -
Commission to amend S&S’ certificate of authority is intended as-an interim measure and not as final
action in Docket TC02-166. This Order is not intended to prohibit S&S from applying to this
Commission for a further amendment of its certificate of authority to either remove or modify the
restrictive conditions, including those imposed by this Order or to prohibit either the Commission or

Staff from taking further action to enforce the terms of the certificate of authonty or othervwse to
protect the public interest or enforce the laws of this state.

As the Commission's decision in this matter, it is therefore ..

ORDERED that the certificate of authority. orlgmally granted to S&S in TC00-114 to provnde
mterexchange telecommunications services is amended to include the additional condition that S&S
not offer.prepaid services. to, or require or accept deposits or advance payments from, South Dakota
customers. without prior approval of the Commission, and that all conditions contained in the original

certificate of authonty granted in TCOO 114 shall remain in effect and subject to enforcement by the
Commlssron :

K . NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that thls Order was- duly entered on the g’i day of March,
2003. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date. of rec:elpt or
failure to accept delivery of the decision by the partles

Dated at Pierre, South Dakota, this 52 day of March 2003

CERTIFICATE OF SERVICE - BY ORDER OF THE COMMISSION:
The undersigned hereby certifies that this

document has been served today upon-all parties.of

record in this docket, as listed on the docket service / /

list, by first class mail, In properly addressed ’

envelopes, ?‘th charges prepaid thereon: - e e . ROBERT K. S AHR Ch alrm an T

, Lty

Date: 3 // 0? g // g5

By,

GARY ~ N Commlssmner

(OFFICIAL SEAL) / / W_
ﬂ(ﬂES A. BURG, Cdmmissiopéf




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF  S&S ) FINDINGS OF FACT;
COMMUNICATIONS/ALTERNA-CELL'S )  CONCLUSIONS OF LAW:
COMPLIANGE WITH COMMISSION ORDER ) NOTICE OF ENTRY OF

) . ORDER
) TC02-166

NON-CONFIDENTIAL VERSION'

On June 6, 2003, the Public Utilites Commission (Commission) received a Motion for Order
to Show Cause and Notice of Hearing (Motion) from Commission Staff. In the Motion, the
Commission Staff moved that the Commission issue an Order to Show Cause against S&S
Communications/Altema-Cell (S&S) pursuant to ARSD 20:10:01:45 and a Notice of Hearing pursuant
to ARSD 20:10:24:04.03. Staff requested that the Commission consider the following issues at the
show cause hearing: 1) whether the Certificate of Authority of S&S should be revoked; 2) whether
fines or penalties should be imposed if S&S is found to have acted in violation of the Commission's
March 20, 2003 Order and/or the COA Order; 3) whether an Order to Compel should be issued

. requiring S&S to produce books and records as provided in SDCL 49-31-7.1; and 4) whether other
appropriate relief should be granted by the Comm1551on

On June 11, 2003, the Commlssxon recelved a Supplement to Motion for Order to Show

-Cause and Notice of Heanng (Supplemental Motion) from Commission Staff. In the Supplemental
Motion, Staff requested that Les Sumption and Matt Swearingen be prohibited from ever possessing

any authority to provide any telecommunications services in the state if the Commission revokes

8&S' COA. Staff also requested that the Commission permit Staff to take action against any bonds
and the letter of credit issued by the Aberdeen Finance Corporation. In addition, Staff requested that

the Commission compel S&S to release the 800 numbers of any customers requesting the release

so that customers may maintain their 800 numbers when they seek service from another prowder

At its June 13, 2003, ad hoc’ meeting, the Commission consndered the motions. At the
meeting, the Commission heard from Commission Staff and Jon Frankel, attorney for S&S. S&S'
attorney did not object to the issuance of an Order to Show Cause and Notice of Hearing. Based
on the information provided by Staff, the Commission found that sufficient cause existed to issue an
Order to Show Cause and Notice of Hearing and ordered S&S and its owners, Les Sumption and
Matt Swearingen, to appear before the Commission on June 30, 2003, beginning at 10:00 a.m., in
Room 412 of the State Capitol, 500 East Capitol, Pierre, South Dakota, and show cause why one
or more of the following remedies or penalties should not be imposed upon S&S and its owners:

1. Whether the Certificate of Authority of S&S should be revoked or suspended
A if S&S is found to have acted in violation of any of the Commission's orders,

rules, or state law, pursuant to SDCL 49-31-3, 20:10:24:04.02,
20:10:24:04.03, and 20:10:24: 04 04;

1 A signifi cant portion-of the heanng was closed-due to testlmony based on com" dential matenal o
Smce a number of the Commission's findings are based on confidential material, the Commission has
issued a confidential version and a non-confidential version of this order. Pursuant to ARSD 20:10:01:14,
the confidential version will be considered to be an appendix to the non-confidential version.



2. Whether fines or penaities should be imposed if S&S is found to have acted

in violation of any of the Commission's orders, rules, or state law, pursuant
to SDCL 49-31-7.4, 49-31-38, and 49-31-38.1;

3. Whether an Order to Compel should be issued requiring S&S to produce
books and records as provided in SDCL 49-31-7.1;

4. Whether S&S should be ordered to release 800 numbers if requested by the
customer that has been assigned the 800 number;

5. Whether the Commission should take action against the bonds and ]etter of
credit issued by Aberdeen Finance Corporation;

6. Whether Les Sumption and/or Matt Swearingen should be barred from
providing telecommunications services in South Dakota in the future if the
Commission determines that they have violated any Commission orders,

rules, or state law, pursuant to ARSD 20:10:24:04.02 and 20:10:24:04.04;
and

7. Any other appropriate relief that may be granted by the Commission.

The hearing was held as scheduled on June 30, 2003, and was continued until July 2, 2003.
At the end of the hearing, the Commission unanimously voted to revoke S&8S' certificate of authority,
ordered S&S to release any 800 numbers if requested, and decided to take action against any bonds
and the letter of credit issued by Aberdeen Finance Corporation. The Commission took the rest of
the issues under advisement. At its August 19, 2003, meeting, the Commission considered the
remaining issues. The Commission unanimously voted to assess civil fines totaling $13,400.00
against S&S and its owners, Les Sumption and Matt Swearingen. In addition, the Commission
decided that, at this time, it would not issue any orders to compel. Finally, the Commission voted
to bar the owners of S&S, Les Sumption and Matt Swearingen, from reapplying for a certificate of
authority during their lifetimes, unless otherwise ordered by the Commission.

The transcript of the hearing is divided into four parts. The first day of the hearing, June 30,
2003 is contained in Volume | of the transcript. Volume | is further divided into the open proceeding
and the confidential proceeding. Page citations to the open proceeding of Volume | are referred to
as "TR1." Page citations to the confidential portion are referred to as "TR1(conf.)." The second day
of hearing, July 2, 2003, is contained in Volume Il of the transcript. Volume Il is also divided into an
open proceeding and a confidential proceeding. Page citations to the open proceeding of Volume
Il are referred to as "TR2." Page citations to the confidential portion are referred to as "TR2(conf.)."

Based on the evidence of record, the Commission makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT

1. On July 21, 2000, the Commission, in accordance with SDCL 49-31-3 and ARSD 20:10:24: 02,
received an application for a certificate of authority from S&S. Exhibit S1. S&S' application was
docketed as TC00-114. Id. S&S sought authority to provide interstate and intrastate long distance,
- voice mail services, 800 number services, and calling card services. /d. A proposed tariff was filed
by 388. Id. Atthe.time of its apphcatlon 'S&S was' already provndmg prepand services to customers

2



pursuant to long-term contracts. TR2 at 38. Some of the prepaid telecommunications services were
financed by Aberdeen Finance Corporation. TR2 at 47.

2. On December 21, 2000, the Commission issued an Order Granting Certlfcate of Authority in

Docket TC00-114. The order granted S&S a certificate of authority, subject to the following
conditions:

a. Aberdeen Finance Corporation (AFC) and S&S sending a letter to all of S&S’

long distance customers for which AFC holds financing agreements informing
them of the collateral agreement;

b. A continuous $50,000 (at a minimum) surety bond; and

C. S&S reporting to the Commission the current level of prepaid customers and

updating its bond every six months to provide 100% coverage of the prepaid
amounts not covered under the collateral agreement.

Exhibit 1.

3. At the Commission's March 18, 2003, meeting, Staff and S&S jointly recommended that the
Commission reconsider the terms and conditions of S&S' certificate of authority and impose a new
"restriction that S&S not offer any prepaid services (including a prepaid calling card) or require or
- accept deposits or advance payments without prior approval of the Commission. Exhibit 2. On
March 20, 2003, the Commission issued.an order amending S&8' certificate of authority by adding
. these recommended conditions.: Jd. The order further stated'that all conditions contained in the

" original certificate of authority granted in Docket TC00-114 remained in effect and subject to
. enforcement by the Commission.- /d.

" 4. On'‘May 27, 2003, the Commission received from Staff a Motion for Order to Amend Certificate
" of Authority to Clarify and Add Reportlng Requirements. In the Motion, Staff requested that the

" Commiission require S&S to provide in its reporis to the Commission on or before June 21 and
December 21.of each year, commencing with June 21, 2003, a number of documents, statements,
and information. At its June 3, 2003, meeting, the Commission considered Staff's Motion. At the
meeting, S&S stated that it did not object to the Commission granting Staff's Motion. The
Commission voted to grant the Motion. On June 3, 2003, the Commission issued its order granting

the motion. and ordered that S&S' Certificate of Authonty is amended to include the following
requirements: :

‘a) A list (electronic and-hard copy) of all South Dakota pre-paid customers. Each
individual customer listing shall include: customer's name; customer's complete
mailing address; customer's telephone number; customer's account number; type of
contract (tariffed service offering); number of contracts; contract start date; contract
expiration date; amount received per contract (including tax); total amount received
(including tax); indication if amount was paid in cash or financed through the
Aberdeen Finance Corporation or other source; total (original) customer principal
amount financed by the Aberdeen Finance Corporation; current customer principal
amount owed to the Aberdeen Finance Corporation; a letter signed by an Aberdeen
Finance Corporation officer verifying and concurring with the per customer amounts;

. 8&S' uneamed revenue - calculated by dividing the total amount received by the term - .

~—ofthe contract:and multiplying by the remaining term of the contract; customer = = -



principal amount at risk - this amount is the difference between the unearned
revenue and the current customer Aberdeen Finance Corporation principal when the
Aberdeen Finance Corporation principal is greater than the unearned revenue; and
the calculated bond amount - this amount is the sum of the uneamed revenue for all

non-Aberdeen Finance Corporation financed customers and the customer principal
at risk;

b) ‘A bond totaling the sum of the individual customers' calculated bond amounts;

- ¢) Alist (electronic and hard copy) of all South Dakota postpaid customers including:
customer's name; customer's complete mailing address; customer's telephone

number; customer's account number; and type of service (tariffed service offering);
and '

d) Generally Accepted Accounting Principles (GAAP) compliaht financial statements

for S&S, including a balance sheet, income statement, and statement of cash flow
for the most recent 12 month period.

Exhibit 3.

5. On June 6, 2003, the Commission received a Motion for Order to Show Cause and Notice of
Hearing from Commiission Staff. At the meeting, the Commission heard from Commission Staff and
-Jon Frankel, an attomey for S&S. S&SY' attorney did not object to the issuance of an Order to Show
Cause and Notice of Hearing. Based on the information provided by Staff, the Commission found

that sufficient cause existed to issue an Order to Show Cause and Notice of Hearing. The hearing
was held as scheduled beginning on June 30, 2003.

6. At the hearing, Glen Davis, president of Legend Seeds Incorporated, stated that Legend Seeds
entered into a four year contract with S&$ for telephone services on April 17, 2003. TR1 at 30, 34,
38; Exhibit 6. Legend Seeds prepaid $11,700.28 and began to receive service the first part of May
of 2003.- TR1 at 37, 39; Exhibits 6, 6A. Prior to entering into the contract with'S&S, Davis was not
told by S&S that the Commission had issued an order on March 20, 2003 that prohibited S&S from
offering prepaid services. TR1 at 35. Prior to entering into the contract, S&S did not inform Davis
that S&S was experiencing any financial problems. /d During the first part of June of 2003, Legend
Seeds stopped receiving service from 8&S. TR1 at 39. A Legend Seeds employee was told by S&S
that S&S was going to file for Chapter 11 bankruptcy. /d. Legend Seeds has not received any
money back from S&S. TR1 at 40. Legend Seeds receives and makes both interstate and intrastate
telephone calls. TR1 at 44-45. 8&S' attorney at the hearing, Tom Sannes, stipulated that the
telephone services provided by S&S included intrastate telephone services.- TR1 at 196. .

7. Brandon Peterson, the general manager of Dakota Premium Hay, stated that Dakota Premium
Hay entered into a contract with S&S for telephone services on April 29, 2003. TR1 at 55; Exhibit
7. Dakota Premium Hay prepaid $3,360.00 for six years of service. TR1 at 55; Exhibit 7A. Prior to
entering into the contract with S&S, Peterson was not told that the Commission had issued an order
on March 20, 2003 that prohibited S&S from offering prepaid services. TR1 at 56. Prior to entering
into the contract, S&S did not inform Peterson that S&S was experiencing any financial problems.

TR1 at 568-57. Dakota Premium Hay's telephone lines were never switched over to 8&S and Dakota
Premium Hay never received any services from S&S. TR1 at 57.



8. Chris Nelson, the manager of Pharmco Industries, stated that Pharmco Industries entered into
a contract with S&S for telephone services on January 6, 2003. TR1 at 81; Exhibit 10. Pharmco
Industries prepaid $8,219.00 for four years of telephone service. TR1 at 81-82; Exhibit 10A.
Pharmco Industries began to receive service in February of 2003. TR1 at 84. Pharmco Industries’
telephone service with S&S was shut off on June 3, 2003. TR1 at 101. Pharmco Industries lost two

days of sales activity before it could be connected with another telephone service provider. TR1 at
84-85.

9. David Moodie, vice-president of Moodie Implement, stated that Moodie Implement entered into
a contract with S&S for telephone services on November 6, 2002. TR1 at 105; Exhibit 8. Moodie
Implement prepaid $14,562.28 for four years of service. TR1 at 107; Exhibit 8. Moodie was also
given a document entitled "Notice to Customers.” Exhibit 8, page 3. The notice was signed by Les
Sumption, with his title listed as President of S&S, and Tim Rich, with his title listed as Vice
President of Aberdeen Finance Corporation. The notice stated, in part, as follows:

In the unlikely event that S & S Communications is unable to provide the long
distance service to its customers, S & S Communications and Aberdeen Finance
Corporation wish to inform you that any remaining monies owed under your Aberdeen
Finance Corporation contract would be the responsibility of 8 & S Communications

Aberdeen Finance Corporation will look to the collateral provided them by S & S
Communications to repay and resolve the balance.

Prepaid customers who did not finance their contract would be refunded by a state

S registered bonding company for the prorated amount of the service that the customer
.. did not receive.

This letter does not alter any terms under your existing contract with S & S
+ - Communications or Aberdeen Finance Corporation, it merely clarifies S & S

. Communications obligations in [sic] unlikely event S & S Communications stops
5 prowdlng long distance services.

Both S & S Communications and Aberdeen Finance Corporation hope that this added

security feature to our program will insure a strong healthy customer relationship for
many years to come. :

Moodie stated that this notice was an important consideration in the company's decision to enter into

a prepaid contract with S&8. TR1 at 108-09. He believed that the company's prepayment of the
money was without any risk to the company. TR1-at 108.

10. Moodie Implement began to lose service at the end of May and early June. TR1 at 112-13. It
took longer to switch the company's 800 numbers to another provider than the other telephone

numbers. TR1 at 113. Moodle Implement has not been refunded any of the money it paid to S&S.
TR1 at 114.

11. Robert Angerhofer, the director of travel for AAA of South Dakota, stated that AAA entered into
a contract for telephone services with S&S on July 12, 2002. TR1'at 123, 148-49. AAA of South
Dakota prepaid $35,100.84 for four years. TR1 at 148. AAA of South Dakota has 15 offices
throughout the state. TR1 at 123. By the first part of August, S&S was providing telephone services
_ to all of the 15 offices, with approximately 240 telephone lines. TR1 at 149, 153-54. On June 3,
+-2003,; telephone services provided by- S&S ended.  /d.“Some ofthe offices were without telephone



services for ten days. TR1 at 150-51. AAA of South Dakota's telephone service is a critical
_component of its business and 80 to 90 percent of its business is conducted over the telephone

TR1 at 124, 151. AAA of South Dakota has not been refunded any of the money it paid to S&S.
TR1 at 151.

12. Angerhofer was given a copy of the Notice to Customers referenced in finding of fact 9. TR1

at 156; Exhibit 12. He stated that if he knew that S&S did not have dollar for dollar bondiﬁg, he
would have had concerns about entering into the contract. TR1 at 156.

13. [CONFIDENTIAL FINDING OMITTED]

14. Wendy Fransen, vice president of finance and corporate secretary/treasurer for Benchmark
Foam, Incorporated, stated that Benchmark Foam entered into a contract with S&S for telephone
services on September 10, 2002. TR1 at 171; Exhibit 14. Benchmark Foam entered into a four year
contract for $8,712.00. TR1 at 172. Benchmark Foam began to receive some of its telephone
services in October of 2002. TR1 at 172. Telephone services from S&S ended on June 2, 2003.
TR1 at 173. Benchmark Foam has not been refunded any of the money it prepaid. TR1 at 174.

15. At Fransen's request, she was shown a financial statement. TR1 at 160-81. Fransen would not
‘have entered into the agreement with S&S if S&S had not shown her the financial statement. TR1
at 160-61, 176-77. [CONFIDENTIAL PORTION OMITTED]

16. Keith Willard, president and CEO of 1st Financial Bank USA, Dupree, South Dakota, stated that
1st Financial Bank entered into a contract for three years of service for $20,412.00. TR1 at 191:

Exhibit 15. The bank switched to another carrier when it leamed that S&S was going to stop
providing services in the first part of June of 2003. TR1 at 191.

17. Willard requested a financial statement and was shown, but not given a copy, of one. TR1 at
182. ‘Willard stated that he would not have entered into a contract if he had not been shown a
financial statement. TR1 at 194. [CONFIDENTIAL PORTION OMITTED]

18. Troy Clavel, vice president of 1st Financial Bank, Sioux Falls, South Dakota, stated that 1st
Financial Bank entered into a contract with S&S for telecommunications services on September 30,
2002. TRA1 at 199, 205; Exhibit 16. The bank paid $156,600.00 for an 18 month contract for three

long distance T1s. TR1 at 203, 206. The bank did not receive any services as specified in the
contract. TR1 at 206.

19. Keith Senger, a utility analyst employed by the Commission, stated that he was assigned to
process S&S' application for a certificate of authority which was filed in July of 2000. TR2 at 25;
Exhibit $1. Senger stated that, based on information provided to him by S&S, S&S is a partnership
owned and operated by Les Sumption and Matt Swearingen. /d. S&S provides wireless cellular
telecommunications services and wireline fong distance services. TR2 at 25-26.

20. S&S began providing prepaid long distance telecommunications services prior to obtaining a
certificate of authority. TR2 at 38. Some of the prepaid services were financed by Aberdeen
Finance Corporation. TR2 at 47. Based on the large amount of money for prepaid services that
S&S had not yet provided to its current customers at the time of S&S' application for a certificate of
authority was pending, Commission Staff requested that S&S provide a bond in'the amount of 100%
of the uneamed revenue in order to receive a certificate of authority. TR2 at 41. Commission Staff
“received a bond for $50,000.00; ‘which'was issued on September 6, 2000 by Nationwide Mutual



Insurance Compény. TR2 at 42; Exhibit 84, page 3. The next year a new bond was issued with the
amount increased to $75,000.00 and an effective date of June 20, 2001. Exhibit 87, pages 12-13

21. In addition to the bond, S&S also provided a letter from Aberdeen Finance Corporation, dated

December 8, 2000, and signed by Tim Rich, vice president of Aberdeen Finance Corporatior’L TR2
at 45; Exhibit 86. The letter was addressed to Senger and stated:

This letter is to confirm the agreement between S&S Communications and the
Aberdeen Finance Corporation conceming the treatment of prepaid customers of
S&S. In connection with addressing issues raised by you in connection with S&S's
application to the South Dakota PUC, S&S obtained professional appraisals of its
wireless system assets, including numberous [sic] wireless licenses, which it has
offered to provide as collateral- to the Aberdeen Finance Corporation. The amount
of collateral S&S will be providing to the Aberdeen Finance Corporation has an
estimated market value in excess of $2.5 million. In ‘exchange, the Aberdeen
Finance Corporation has agreed that in the event of a default by S&S of its
contractual obligations to provide long distance service to S&S's prepaid customers,
the Aberdeen Finance Corporation will look to this collateral and to individual
guaranties, and not to customers for whom it holds financing agreements. This
agreement would not in any way relieve S&S's customers from paying for services
they receive from S&S or otherwise affect their obligations to the Aberdeen Finance
Corporation under their financing agreements with us. The approximate amount of

finance contracts currently held by the Aberdeen Finance Corporation for S&S
customers if [sic] $603,000.

This document.is referred to as the collaterél égréement. TR2 at 45.

22. S&S' application for a certificate of authority was approved by the Commission by order dated
December 21, 2000. Exhibit 1. As stated in finding of fact 2, one of the conditions of its certification
required S&S and Aberdeen Finance Corporation to send a letter to all of S&S’ long distance
customers for which AFC holds financing agreements informing them of the collateral agreement.
Id. The second condition required S&S to maintain a continuous $50,000 (at a minimum) surety
bond. Id. The third condition required S&S to report to the Commission the current level of prepaid
customers and update its bond every six months to provide 100% coverage of the prepaid amounts
not covered under the collateral agreement.” /d. Thus, under condition three, the amount financed

by Aberdeen Finance Corporation directly reduced the amount of the bond on a dollar for dollar
basis.

23. On June 22, 2001, Commission staff received S&S' compliance filing which had been due on
June 21, 2001. TR2 at 48; Exhibit 7. The compliance filing included a customer list and a
calculation of the uneamed revenue. /d. It also included a letter from Aberdeen Finance Corporation

indicating the amount of principal balance that Aberdeen Finance Corporation was holding in loans
for S&S’ customers. Id.

24.  On September 27, 2001, Commission Staff received a Notice of Bond Cancellation-from
Nationwide Mutual Insurance Company which stated the bond would be cancelled on October 30,
2001. TR2 at 49; Exhibit S8a. The Notice of Bond Cancellation stated that the bond was belng -
canceled for failure to submit underwriting requirements. /d. A new bond was sent to the

- Commission Staff on November 13, 2001. TR2 at 53; Exhibit S8d.- The bond was for $75 000.00, -
with an effective date 6f October 30, 2001, and was |ssued by StarInsurance Company. /d.



25. S&S never submitted its December 21, 2001 compliance filing TR2 at 55. Senger contacted

Les Sumption and told him that 8&S needed to send the compliance filing but it was never ﬂed
TR2 at 56.

26. On July 22, 2002, Commission Staff received S&S' compliance filing that had been due on June
21, 2002. TR2 at 55; Exhibit S9a. Follownng this filing, Commission Staff issued a series of data
requests regarding S&S' compliance filing. TR2 at 60-61; Exhibits S10a, S10b, S10¢, S10d. S&S
did not answer all of the data requests. TR2 at 61-63; Exhibits S11a, S11b, S11c. Due to S&S
failure to answer all of the data requests, Senger informed S&S that Staff would file a motion for an

Order to Show Cause with the Commission. TR2 at 62-63. The motion was filed. TR2 at 63
[CONFIDENTIAL PORTION OMITTED]

27. On September 12, 2002, Commission Staff received a copy of an irrevocable standby letter of
credit issued by Aberdeen Finance Corporation for 8&S8. TR2 at 62; Exhibit $12. The irrevocable
letter of credit listed the Commission as the beneficiary with an effective date of September 12,
2002. /d. The letter of credit was for an amount not to exceed $125,000.00 and was payable upon
receipt by Aberdeen Finance Corporation of an affidavit executed by the Commission certifying that

claims had been presented by South Dakota consumers against S&S for not providing long distance
services. /d.

28. On November 4, 2002, S&S submitted a revised customer list and additional informafion that
‘had been requested by Commission Staff regarding the July 22, 2002 filing (which had been due on
June 21, 2002). TR2 at 63-64; Exhibit S13. Commission Staff then prepared an exhibit based on

the information supplied by S&S which showed Staff's bond calculation and sent it to S&S. TR2 at
85; Exhibit S14.

29. 88&S missed the deadline for its December 21, 2002 filing. TR2 at 70-71. After repeated
requests for the filing, S&S sent some information on January 22, 2003. TR2 at 71; Exhibits S16a,
‘S16b,zpages 2 and 3, S16¢, S17. After Commission Staff made repeated requests for the complete
filing, S&S filed additional information on February 3, 2003. TR2 at 71-73; Exhibits S18a, $18b, S19

Following submission of this material, S&S admitted in a telephone conversation that it was dnd'er;
bonded. TR2 at 74.

CONFIDENTIAL FINDINGS - FINDINGS 30 through 47
[CONFIDENTIAL FINDINGS 30 THROUGH 47 OMITTED]

REVOCATION OF CERTIFICATE OF AUTHORITY

48. The Commission finds good cause exists to revoke S&S' certificate of authority. Based on the
preceding findings of fact, the Commission finds S&S has willfully failed to comply with Commission
rules, orders, and state law. In addition, the Commission finds that S&S has failed to maintain
accounts and records as required by the Commission; failed to file with the Commission all financial
and other reports that the Commission may require, in a form and at such times as the Commission
may designate; failed to cooperate with Commission investigations or inquiries regarding customer
complaints; and fumished and made misleading and false statements and reports, by an officer or
agent of a telecommunications company, to the Commission. See Findings of Fact 6, 7, 20 through-

47. The Commission notes that S&S had no objectlon to the Commlssmn revoklng S&S’ Cemeate
_' of authonty TR1 at 13



CIVIL FINES

49. The Commission's March 20, 2003 order amended S&S' certificate of authority by restricting
S&S from offering prepaid services unless given prior approval of the Commission. Exhibit 2. Based
on finding of fact 6, the Commission finds that S&S violated the Commission's March 20, 2003, order
by selling prepaid services to Legend Seeds Incorporated on April 17, 2003. Pursuant to SDCL 49-
31-38, the -Commission assesses a fine of $1,000.00. The Commission assesses the maximum
amount allowed under the statute due to.the clear and blatant violation of the Commission's March
20, 2003 order. The Commission notes that S&S agreed to the restriction from offering prepaid
services. Notwithstanding that agreement and the Commission's order, less than one month later,
S&S sold a prepaid contract worth $11,700.28 to Legend Seeds.

50. Based on finding of fact 7, the Commission finds that S&S violated the Commission's March 20,
2003 order by selling prepaid services to Dakota Premium Hay on April 29, 2003. Pursuant to SDCL
49-31-38, the Commission assesses a fine of $1,000.00. The Commission assesses the maximum
amount allowed under the statute due to the clear and blatant violation of tHe Commission's March
20, 2003 order. Even though S&S was explicitly prohibited from selling prepaid services, S&S
entered into a contract with Dakota Premium Hay and Dakota Premium Hay prepaid $3,360.00 for
six years and did not receive even a day's worth of service from S&S.

51. As a condition of receiving a certificate of authority from the Commission to provide
telecommunications services in South Dakota, S&S was required to report to the Commission the
current level of prepaid customers and update its bond every six months to provide 100% coverage
of the prepaid amounts not covered under the collateral agreement. See Exhibit 1. Pursuant to
SDCL 49-31-38, the Commission finds S&S violated the- Commission's- Order granting S&S.a
certificate of authonty by failing to provide 100% bond coverage at the time S&S received its
certificate of authority in December of 2000. See Findings of Fact 31 through 35. In addition, the
Commission finds that S&S failed to provide 100% bond coverage at each six month interval
following the issuance of S&S’ certificate of authority. S&S failed to provide 100% bond coverage
by June 21, 2001, December 21, 2001, June 21, 2002, December 21, 2002, and June 21, 2003.
TR2(conf.) at 145-157; See Findings of Fact 31-46. The Commission assesses a fine of $1,000.00
for each time S&S failed to provide 100% ‘bond coverage for a total fine of $6,000.00. The
Commission assesses the maximum amount allowed under the statute due to the clear and blatant
violations of the Commission's December 21, 2000, order granting S&S its certificate of authority and
the Commission’s June 3, 2003 order amendmg S&S' certificate of authority.

52. As a condition of receiving a certificate of. authority from the Commission to provide
telecommunications services in South Dakota, S&S was required to report to the Commission the
current Jevel of prepaid customers. See Exhibit 1. The Commission finds S&S filed incomplete,
misleading, and inaccurate information with the Commission during the time its application for a
certificate of authority was pending before the Commission. See Findings of Fact 31 through 35.
Pursuant to SDCL 49-31-38, the Commission finds this violated the Commission's order granting
S&S its certificate of authority and assesses a fine of $1,000.00. The Commission assesses the
maximum amount allowed under the statute due to the clear and blatant violation of the

Commission's December 21, 2000, order granting S&S its certificate of authority. [CONFlDENTlAL
PORTION OMITTED]

53. The Commission further finds S&S filed incomplete, misleading, and inaccurate information \Mth
the Commission regarding its. required June 21, 2002 filing. See Findings of Fact 36 through 42,
Pursuant to SDCL 48-31-38, the Commission fincls this violated tha Commission's order grantmg



S&S its certificate of authority and assesses a fine of $1,000.00. The Commission assesses the
maximum amount allowed under the statute due to the clear and blatant violation of the

Commission's' December 21, 2000, order granting S&S its certificate of 'authority. [CONFIRDENTIAL
PORTION OMITTED]

54. The Commission further finds S&S filed incomplete, misleading, and inaccurate information with
the Commission regarding its required December 21, 2002 filing. See Finding of Fact 43. Pursuant
to SDCL 49-31-38, the Commission finds this violated the Commission's order granting S&S its
certificate of authority and assesses a fine of $1,000.00. The Commission assesses the maximum
amount allowed under the statute due to the clear and blatant violation of the Commission's

December 21, 2000, order granting S&S its certificate of authority. [CONFIDENT!AL PORTION
OMITTED]

55. The Commission finds S&S violated SDCL 49-31-7.4 by failing to provide information to the
Commission. See Findings of Fact 26, 46, 47. The Commission finds S&S obstructed the
Commission by refusing to give information that was within its possession and failed to produce
records or evidence "that may be required by the commission or member within the purview of its
or his duties as such commission or member." SDCL 49-31-7.4. The Commission assesses the
maximum fine of $1,000.00 based on S&S’ repeated failures to provide the requested information

56. S&S was required to report to the Commission the current level of prepaid customers and
update its bond every six months to provide 100% coverage of the prepaid amounts not covered
under the collateral agreement. See Exhibit 1. S&S failed to make the required filing for December
21, 2001. See Finding of Fact 25. Pursuant to SDCL 49-31-38, the Commission finds this failure
-AV|olated the Commission's December 21, 2000 order.granting S&S its certificate -of authonty and

assesses a fine of $1,000.00. The Commnssnon assesses the maXImum fine of $1,000.00 based on
the fact that S&S failed to file any information as required.

57. S&S filed its June 21, 2002 required filing one month late. See Finding of Fact 26. Pursuant
to SDCL 49-31-38, the Commission finds this late filing violated the Commission's December 21,
2000 order granting S&S a certificate of authority and assesses a fine of $200.00. The Commission
finds a fine is appropriate in this circumstance due to the fact that S&S had already failed to file in
December and then failed to file this June 21, 2002 required filing in a timely manner..

58. S&S filed its December 21, 2002 required filing on February 3, 2003. See Finding of Fact 29.
Pursuant to SDCL 48-31-38, the Commission finds this late filing violated the Commission's
December 21, 2000 order granting S&S a certificate of authority and assesses a fine of $200.00.
The Commission finds a fine is appropriate in this circumstance due to the fact that S&S had already

failed to file, or filed late, in the previous two required filings and then failed to file this December 21
2002 required filing in a timely manner.

ORDER TO COMPEL

59. At this time, the Commission finds that it will not issue any orders to compel.

RELEASE OF 800 NUMBERS

60. The Commlssmn orders S&S to release any 800 numbers- upon the request of an S&S
customer. S&S did not contest this requirement. TR1 at 14.
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BONDS AND LETTER OF CREDIT

61. The Commission finds that it will take any action necessary to obtain the proceeds of any bonds
and the letter of credit issued by Aberdeen Finance Corporation. S&S did not contest this action
TR1 at 14-15.

BAN ON REAPPLYING FOR CERTIFICATE OF AUTHORITY

62. Based on preceding findings of fact, the Commission finds that the owners of S&S, Les -
Sumption and Matt Swearingen, may not reapply for a certificate of authority during their lifetimes,
unless otherwise ordered by the Commission. From the time S&S applied for a certificate of
authority through the present, Sumption and Swearingen have provided incomplete, misleading, and
inaccurate information to the Commission. See Findings of Fact 30 through 47. In addition,
Sumption and Swearingen have often failed to provide any information, or provided it late, when .
requested by Commission staff or when the information was required by Commission order. See
Findings of Fact 25, 26, 28, 29, 46, 47. -The facts demonstrate that Sumption and Swearingen
provided incomplete, misleading, and inaccurate information in order to obtain a certificate of
authority from this Commission and then continued to provide incomplete, misleading, and
inaccurate information in order to retain its certificate of authority. See Findings of Fact 31 through
46. Further, Sumption and Swearingen, as owners and operators of S&S, violated Commission

orders and provided misleading and inaccurate information to potential customers. See Findings
of Fact 6 through 47.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over. this matter pursuant to SDCL Chapters 49 13 and 49-31,
specifically 49-13-4, 49-13-5, 49-13-13, 40-31-3, 49-31-7, 40-31-7.1, 49-31-7.4, 49-31-11, 49-31 38

and 49-31-38.1, and ARSD 20:10:01 128, 20:10:01: 45 20:10: 24 02, 20:10:24:03, 20 10:24:04,
20:10:24:04.02, 20:10:24:04.03, and 20:10:24:04.04.

2. Pursuant to SDCL 49-31-3, "[tlhe commission has general supervision and control of all
telecommunications companies offering common carrier services within the state to the extent such
business is not otherwise regulated by federal law or regulation. The commission shall inquire into
any complaints, unjust discrimination, neglect, or violation of the laws of the state governing such
companies. The commission may exercise powers necessary to properly supervise and control such
companies." In order for a telecommunications company to provide services in South Dakota the
company must have a cerlificate of authority. SDCL 49-31-3. Once a certificate of authority is
granted by the Commission, the certificate may be suspended or revoked "for a willful violation of

the laws of this state, a willful failure to comply with a rule or order of the commission, or other good
cause." /d.

3. Pursuant to ARSD 20:10:24:04.02, the Commission may revoke or suspend a certificate of
authority for the following reasons:

Failure of any provider of interexchange service to comply with applicable
requirements set forth in this chapter, other terms and conditions imposed on its
certification by the commission, or applicable rules and laws, or for other good cause
may result in the suspension or revocation of the provider's certificate of authority to
provide interexchange services. Other good cause may include the following conduct:
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(1) Failure to maintain accounts and records as required by the commission;

(2) Failure to file with the commission all financial and other reports that the
commission may require, in a form and at such times as the commission may
designate;

(3) Failure to maintain on file with the commission all current tariffs and rates;

(4) Failure to cooperate with commission investigations or inquiries regarding
customer complaints; and

(5) The furnishing or making of any misleading or false statement or report by an

officer or agent of a telecommunications company, including those made by its legal
counsel, to the commission.

4. As stated in finding of fact 48, the Commission finds good cause exists to revoke S&S' certificate
of authority. The Commission finds S&S has willfully failed to comply with Commission rules, orders,
and state law. In addition, the Commission finds that.S&S has failed to maintain accounts and
records as required by the Commission; failed to file with the Commission all financial and other
reports that the commission may require, in a form and at such times as the Commission may
designate; failed to cooperate with Commission investigations or inquiries regarding customer
complaints; and furnished and made misleading and false statements and reports, by an officer or

, [
agent of a telecommunications company, to the Commission. See Findings of Fact 6, 7, 20 through
47.

5. SDCL 49-31-38 provides as follows:

Any person who violates, neglects, fails or refuses to comply with any of the
provisions of chapters 49-30 to 49-32, inclusive, not otherwise specifically penalized -
in those chapters, or who violates, neglects fails or réfuses to comply with any lawful
order, rule or regulation of the commission in connection with the regulation of

telecommunications companies, is punishable by a civil fine of not less than two
hundred nor more than one thousand dollars.”

6. Pursuant to SDCL 49-31-38, the Commission assesses the followmg civil fines against S&S, and
its owners, Matt Swearingen, and Les Sumption:

a. Based on findings of fact 6 and 49, the Commission finds that S&S vio_l'ated the
Commission's March 20, 2003, order by selling prepaid services to Legend Seeds
incorporated on April 17, 2003 and the Commission assesses a fine of $1,000.00;

b. Based on findings of fact 7 and 50, the Commission finds that S&S violated the
Commission's March 20, 2003 order by selling prepaid services to Dakota Premium
Hay on April 29, 2003 and the Commission assesses a fine of $1,000.00;

c. Based on findings of fact 31 through 48, inclusive, and 51, the Commission finds
S&S violated the Commission's Order granting S&S a certificate of authority and its
June 3, 2003 order amending S&S' certificate of authority by failing to provide 100%
bond coverage in December of 2000, June 21, 2001, December 21, 2001, June 21,
2002, December 21, 2002, and June 21, 2003. The Commission assesses a fine of

$1,000.00 for each time S&S failed to provide 100% bond coverage for a total fine
of $6,000.00;
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d. Based on findings of fact 31 through 35, inclusive, and 52, the Commission finds
S&S filed incomplete, misleading, and inaccurate information with the Commission
during the time its application for a certificate of authority was pending before the
Commission. The Commission finds this violated the Commission's order granting -
Sa&S its certificate of authority and assesses a fine of $1,000.00;

e. Based on findings of fact 36 through 42, inclusive, and 53, the Commission finds
" S&8S filed incomplete, misleading, and inaccurate information with the Commission
-regarding its required June 21, 2002 filing. The Commission finds this violated the

Commission's order granting S&S its certificate of authonty and assesses a fine of
$1,000.00;

f. Based on findings of fact 43 and 54, the Commission finds S&S filed incomplete,
misleading,. and inaccurate information with the Commission regarding its required
December 21, 2002 filing. The Commission finds this violated the Commission’s
order granting S&S its certificate of authority and assesses a fine of $1,000.00;

g. Based on findings of fact 25 and 56, the Commission finds S&S failed to file the
required filing for December 21, 2001. The Commission finds this failure violated the

Commission's order granting S&8S its certificate of authority and assesses a fine of
$1,000.00;

h. Based on findings of fact 26 and 57, the Commlssmn finds S&S filed its June 21,
2002 required filing one month late. The Commlssmn finds this late filing violated the

Commission's order granting S&S a certificate of authority and assesses a fine of’
$200.00; and

i. Based on findings of fact 29 and 58, the Commission finds S&S filed its December
21, 2002 required filing on February 3, 2003. The Commission finds this late filing

: vnolated the Commission's order grantlng S&S a certifi cate of authority and assesses
a fine of $200.00.

7. SDCL 49-31-7.4 provides as follows:

No person may obstruct the commission or any member thereof in the performance
of any of its duties or functions or refuse to give any information within its possession
or to produce any record or evidence that may be required by the commission or
member within the purview of its or his duties as such commission or member. Any

person who violates this section . may be punished by a civil fine not exceeding one
thousand dollars.

8. Pursuant to SDCL 498-31-7.4, the Commission assesses a $1000.00 civil fine against S&S, and
its owners, Matt Swearingen, and Les Sumption. Based on findings of fact 26, 46, 47, and 55, the
Commission finds S&S and its owners violated SDCL 49-31-7.4 by repeatedly failing to provide
information to the Commission. S&S and its owners obstructed the Commission by refusing to give
information that was within its possession and failed to produce records or evidence "that may be

required by the commission or member within the purview of its or his duties as such commission
or member." SDCL 48-31-7.4. ‘

-9 The'v Commission orders S&S to»réleaée'ahyv 800 numbers upon Athe‘requést of an 'S&S'cugtomér‘.' "

13



10. The Commission finds that it will take any action necessary to obtain the proceeds of any bonds
and the letter of credit issued by Aberdeen Finance Corporation.

11. Pursuant to ARSD 20:10:24:04.04, if the Commission revokes a certificate of authority, the
Commission may bar the holder of the certificate of authority from reapplying "for a certificate of

authority for at least one year after the date of revocation, unless the commission determines that
other.action is more.appropriate.”

12. As stated in finding of fact 62, the Commission finds that the owners of S&S, Les Sumption and
Matt Swearingen, may not reapply for a certificate of authority during their lifetimes, unless otherwise
ordered by the Commission. From the time S&S applied for a certificate of authority through the
present, Sumption and Swearingen have provided incomplete, misleading, and inaccurate
information to the Commission. See Findings of Fact 30 through 47. In addition, Sumption and
Swearingen have often failed to provide any information, or-provided it late, when requested by
Commission staff or when the information was required by Commission order. See Findings of Fact
25, 26, 28, 29, 46, and 47. The facts demonstrate that Sumption and Swearingen provided
incomplete, misleading, and inaccurate information in order to obtain a certificate of authority from
this Commission and then continued to provide incomplete, misleading, and inaccurate information
in order to retain its certificate of authority. See Findings of Fact 31 through 46. Further, Sumption
and Swearingen, as owners and operators of S&S8, violated Commission orders and provided
misleading and inaccurate information to potential customers. See Findings of Fact 6 through 47.

it is therefore
ORDERED, that S&S' i:ertiﬁcate of authority is revoked; and it is

FURTHER ORDERED, that S&S and its owners, Sumption and Swearingen, are assessed
a civil fine of $13,400.00; and it is

FURTHER ORDERED, that S&S will release any 800 numbers upon the request of an S&S
customer; and itis

FURTHER ORDERED, that the Commission it will take any action necessary to obtain the
proceeds of any bonds and the letter of credit issued by Aberdeen Finance Corporation; and it is

FURTHER ORDERED, that the owners of S&S, Les Sumption and Matt Swearingen, may

not reapply for a certificate of authority during their lifetimes, unless otherwise ordered by the
Commission.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that this Order was duly entered on the day of August,

2003. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date of receipt or
failure to accept delivery of the decision by the parties.
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Dated at Pierre, South Dakota, this QZX Ziday of August, 2003.

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:
The undersigned hereby certifies that this

document has been served today upon all parties of ’ : .
record in this docket, as listed on the docket service / / . -
fist, by facsimile or by first class mail, in properly ) <
addressed envelopes, with charges prepaid thereon. ’ ROBE‘RT K. SAHR. Chairman
. * )

MWpwetiithy

Date; d///g‘?//ﬂﬁ - SON Commlssmner

(OFFlCIAL.SF_AL) % M
A7

A BURG, Commlssmn
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